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REAPPORTIONMENT IN THE COURTS 





RBAN DWELLERS, seeking representation in state 
legislatures that will be more nearly in proportion to 
their rapidly mounting numbers, are turning for assistance 
to the courts. Some state and federal tribunals, respond- 
ing to such appeals, have ventured into the so-called polit- 
ical thicket of legislative apportionment despite earlier 
court decisions that have seemed to bar the way. The 
Supreme Court now has before it an appeal by a group of 
Tennessee voters from the decision of a three-judge fed- 
eral court that found it lacked power to order reapportion- 
ment of seats in the state legislature. Oral arguments in 
the case (Baker v. Carr) were heard on April 19 and 20. 
A decision had been expected before the end of the current 
term. But on May 1, the Supreme Court, without stating 
its reasons, put the case down for reargument on Oct. 9, 
a week after opening of its next term. 


The high tribunal’s consideration of the case in April 
constituted the first full hearing of a malapportionment 
case in the Supreme Court since 1946, when it refused to 
grant relief in a dispute over congressional redistricting in 
Illinois. If the Court eventually decides that constitu- 
tional rights have been violated in Tennessee, and that the 
federal judiciary has authority and the means to compel 
legislative redistricting, a new avenue of relief would be 
open to urban residents of states in which rural lawmakers 
have blocked every effort at reapportionment, often in the 
face of state constitutional] requirements for periodic re- 
allocation of seats. 


The Court’s action in the Tennessee case may strongly 
affect future apportionment of congressional as well as 
state legislative seats. Malapportionment in state legisla- 
tures is generally recognized to be at the root of congres- 
sional malapportionment. One-half of the states are to 
gain or lose one or more seats in the House of Represen- 
tatives as a result of population changes disclosed by the 
1960 census, and many of them are expected to redistrict 
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before the 1962 elections. Other states are being pressed 
to redistribute seats in their legislatures. 


FACTS IN THE TENNESSEE APPORTIONMENT CASE 


The Tennessee action is said by legal experts to present 
as strong a case for judicial] intervention in legislative re- 
apportionment disputes as is likely to arise for many years. 
A group of city dwellers filed suit in the U.S. District Court 
at Nashville, Tenn., May 18, 1959, naming various state 
officials—including members of the state board of elections 
and the state attorney general and secretary of state—as 
defendants. The complaint stated that the constitution of 
Tennessee directs the legislature to allocate the seats of 
state senators and representatives, at least once every 10 
years, among the several counties or districts “according 
to the number of qualified voters in each.” 


Despite these mandatory requirements, no reapportion- 
ment had been made by the legislature since 1901. Due to 
differences in growth among the counties since 1901, the 
complaint asserted, 37 per cent of Tennessee citizens of 
voting age now have power to elect 20 of the 33 members 
of the state senate, and 40 per cent of the potential voters 
have power to elect 63 of the 99 members of the state 
house of representatives. “In round figures, statewide, a 
one-third minority of the voters from predominantly 
sparsely populated counties select a two-thirds majority 
of both houses.” By reason of this inequality of repre- 
sentation, the complaint asserted, voting rights of city 
dwellers have been debased, and they are denied the due 
process and equal protection of the laws guaranteed by the 
Fourteenth Amendment to the United States Constitution. 


The complaint asked that a tribunal of three judges of 
the federal District Court be convened. It suggested that 
the court declare the existing apportionment of seats in 
the Tennessee legislature unconstitutional, restrain state 
officials from holding elections for the legislature under 
the prevailing code until reapportionmnent had been car- 
ried out, and direct that in the meantime members of the 
legislature be chosen on an at-large basis. 


U.S. District Judge William E. Miller agreed in an opin- 
ion handed down July 31, 1959, that the question should 
go before a three-judge court. He said that “A court of 
equity should at least be willing from time to time to re- 
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evaluate the problem [of legislative apportionment] and 
to re-explore the possibilities of devising an appropriate 
and effective remedy.” The three-judge court set up to 
hear the case dismissed the complaint, Feb. 4, 1960, on 
grounds that it lacked jurisdiction over the question and 
that the complaint failed to state a claim upon which relief 
could be granted. The court asserted that “The federal 
rule, as enunciated and applied by the [U.S.] Supreme 
Court, is that the federal courts, whether from lack of 
jurisdiction or from the inappropriateness of the subject 
matter for judicial consideration, will not intervene in 
cases of this type to compel legislative reapportionment.” ! 


The three judges showed sympathy with under-repre- 
sented urban dwellers by saying: “With the plaintiffs’ 
argument that the legislature is guilty of a clear violation 
of the state constitution and of the rights of the plaintiffs 
the court entirely agrees. It also agrees that the evil is a 
serious one which should be corrected without further de- 
lay. But even so the remedy in this situation clearly does 
not lie with the courts.” The United States Supreme Court, 
to which appeal was taken, noted “probable jurisdiction” 
on Nov. 21, 1960. 


SUPREME COURT DECISIONS IN PREVIOUS CASES 


The leading Supreme Court decision on malapportion- 
ment was handed down 15 years ago in the case of Cole- 
grove v. Green.? Gross disparities in population between 
various Illinois congressional districts were attacked in 
that case as unconstitutional. Members of the Court split 
three ways on the question. The prevailing opinion, de- 
livered by Justice Felix Frankfurter and concurred in by 
Justices Harold H. Burton and Stanley F. Reed, affirmed a 
lower court’s dismissal of the suit on the ground that the 
issue was of “a peculiarly political nature and therefore 
not meet for judicial] determination.” Frankfurter said: 

To sustain this action would cut very deep into the very being 
of Congress. Courts ought not to enter this political thicket. The 
remedy for unfairness in districting is to secure state legislatures 
that will apportion properly, or to invoke the ample powers of 

Congress. ... Violation of the great guaranty of a republican 

form of government in the states cannot be challenged in the 

courts. The Constitution has left the performance of many duties 
in our governmental scheme to depend on the fidelity of the execu- 





1 Baker v. Carr, 179 F. Supp. 824 (1960). 
2328 U.S. 549 (1946). 
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tive and legislative action and, ultimately, on the vigilance of the 
people in exercising their political rights. 


In a concurring but separate opinion, Justice Wiley B. 
Rutledge assumed for the purpose of argument that the 
Court had power to adjudicate, but he said it should exer- 
cise its discretion to dismiss for want of equity, that to 
grant relief would involve the Court in delicate relations 
with Congress and the states, and that the proposed remedy 
of elections at large would be undesirable. Rutledge con- 
cluded that the power of federal courts in reapportionment 
cases should be employed “only in the most compelling cir- 
cumstances”—circumstances which he considered absent 
in the case under review. 


Justice Hugo L. Black said, in a dissenting opinion in 
which he was joined by Justices William O. Douglas and 
Frank Murphy, that he saw no reason why the Court 
should stay its hand any more than it had in Negro voting 
cases. Black declared: “What is involved here is the right 
to vote guaranteed by the federal Constitution. It has al- 
ways been the rule that when a federally protected right 
has been invaded the federal courts will provide the rem- 
edy to rectify the wrong done. . . . There is no reason why 
they should not do so where the case involves the right 
to choose representatives that make laws affecting liberty 
and property.” 


Some legal commentators have pointed out that a ma- 
jority of the seven justices* took the view that the federal 
courts have power to act in apportionment cases under 
certain conditions. These commentators have noted also 
that the Colegrove case concerned congressional districts, 
and that the ruling did not necessarily apply to the prob- 
lem of malapportionment in state legislatures. It has been 
argued that the case for judicial intervention in state leg- 
islative apportionment cases is stronger than that for in- 
tervention in apportionment cases involving congressional 
districts. The Constitution gives to Congress exclusive 
authority to apportion seats in the national House of Rep- 
resentatives among the several states,‘ but it grants to 
Congress no comparable authority over apportionment of 





*Chief Justice Harlan F. Stone died before a decision was taken, and Justice 
Robert H. Jackson did not sit in the case. 


* Although Congress has to depend on state legislatures to draw the boundary lines 
of congressional districts, the regular decennial reapportionment of seats among the 
states provides a limited spur to maintenance of fair and equal representation 
through periodic redistricting. 
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seats in state legislatures. Thus intervention of federal 
courts in state cases would not involve trespassing by the 
Judicial Branch on the territory of another coordinate 
branch, the Legislative Branch, of the federal government. 


However, the Supreme Court, citing the Colegrove de- 
cision as a precedent, refused in 1956 to entertain an ap- 
peal involving alleged malapportionment of seats in the 
Tennessee legislature. A similar position was taken by 
the Court the following year in a substantially parallel 
case involving alleged inequalities of legislative represen- 
tation in Oklahoma.‘ The position of the Tennessee voters 
in the case now before the Court is that subsequent devel- 
opments and rulings have undermined the validity of the 
decision in the 1956 (Kidd) case and made judicial inter- 
vention imperative. 


RULINGS ON GERRYMANDERING IN NEGRO VOTING 


The Supreme Court’s ruling last year in a case of gerry- 
mandering involving Tuskegee, Ala., has been cited as evi- 
dence that the Court is moving closer to taking a decisive 
position against inequality in state or congressional appor- 
tionment.? In that case the Court held unanimously that 
a state may not redraw the boundaries of a city if the 
obvious purpose is to shut out virtually all Negro voters.’ 
At issue was a 1957 Alabama statute that turned Tuskegee 
into a 28-sided community, leaving outside all except four 
or five of the city’s 400 Negro voters but keeping inside 
every white voter. A suit brought by a group of Negroes 
was thrown out in the lower federal courts on the ground 
that questions relating to municipal boundaries and voting 
districts were beyond the jurisdiction of federal courts. 
But the Supreme Court held that unless Alabama officials 
could refute charges that the statute effectively eliminated 
Negro voting in the city, the law must be held inconsistent 
with the Fifteenth Amendment.® 


Only a week after this decision was handed down, the 
Supreme Court agreed to review the Tennessee reappor- 





® Kidd v. McCanless, 352 U.S. 920 (1956). 

* Radford v. Gary, 352 U.S. 991. 

™ There are two main kinds of malapportionment: (1) Districts may be flagrantly 
unequal in population; (2) districts, while approximately equal in population, may 
have unnatural geographical boundaries clearly drawn to benefit the party in power 
or to obstruct voting by a particular group (Negroes in the Tuskegee case). 

®Gomillion v. Lightfoot, 364 U.S. 389 (1960). 

* The Fifteenth Amendment, Section I, declares that “The right of citizens of the 
United States to vote shall not be denied or abridged by the United States or by any 
state on account of race, color, or previous condition of servitude.” 
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tionment case. However, in writing the opinion in the 
Tuskegee case Justice Frankfurter had sought to make a 
distinction between the two types of cases. Harking back 
to the Colegrove decision, he said: 


That case involved a complaint of discriminatory apportionment 
of congressional districts. The appellants in Colegrove complained 
only of a dilution of the strength of their votes as a result of 
legislative inaction over a course of many years. The petitioners 
here complain that affirmative legislative action deprives them of 
their votes and the consequent advantage that the ballot affords. 
. . . When a state exercises power wholly within the domain of 
state interest, it is insulated from federal judicial review. But 
such insulation is not carried over when state power is used as 
an instrument for circumventing a federally protected right. 


The Tennessee voters contend that failure of their legis- 
lature to revise an ancient apportionment which has be- 
come seriously discriminatory—coupled with the state’s 
conduct of elections on the basis of that apportionment— 
is a form of state action, and that there is strong justifi- 
cation for applying a judicial remedy of some kind. 


It has been argued also that Congress in enacting the 
Civil Rights acts of 1957 and 1960 made it clear that the 
right to vote should be afforded federal protection to the 
fullest extent possible, and that protection should take the 
form principally of court action. The Civil Rights Act of 
1957 included a provision expressly putting within the 
jurisdiction of federa] District courts action to “secure 
equitable or other relief under any act of Congress pro- 
viding for the protection of civil rights, including the right 
to vote.” The 1960 act authorized federal courts to take 
jurisdiction over registration for voting under certain cir- 
cumstances, as a protection against discrimination. 


PLEA FOR ACTION BY COURTS ON APPORTIONMENT 


With the filing of an amicus curiae (friend of the court) 
brief in the Tennessee case, the weight of the Department 
of Justice was thrown on the side of those who want the 
federal courts to intervene in controversies over legislative 
apportionment. The brief signed by Solicitor General 
Archibald Cox, submitted to the Supreme Court on March 
14, asserted that the Court should not be bound by the 
Colegrove case. 


This Court has recognized that a voter has a constitutional right 
to have his vote counted without its being diluted by fraud. The 
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dilution of one’s vote by gross malapportionment is just as uncon- 
stitutional. .. . If the state legislatures violate the federal Con- 
stitution through discrimination against urban voters, there must 
be a federal remedy—just as for other constitutional violations. 


The government brief contended that federal judicial 
action was the only realistic remedy for Tennessee’s legis- 
lative malapportionment. State court action has been pre- 
cluded by an opinion of the Tennessee supreme court specif- 
ically denying a state judicial remedy. Direct action by 
the voters of Tennessee is impossible because the state has 
no initiative and referendum provisions. A state consti- 
tutional convention, moreover, can be called only by ma- 
jority vote of two successive legislatures and, if called, its 
delegates are chosen in the same manner as members of 
the legislature. 


Action by the Tennessee legislature itself is deemed 
highly unlikely because all attempts in the past 50 years 
to get it to reapportion have been unsuccessful. “As a 
matter of logic and political realism, it can hardly be ex- 
pected that the rural majority would be amenable to re- 
apportionment,” the Department of Justice brief stated. 
“Any vote on state reapportionment involves decisions in- 
fluencing the fate of almost every legislator, in some cases 
decisively. Legislators from the over-represented areas 
controlling the legislature are particularly threatened since 
some are certain to lose their seats and which ones cannot 
be known at the time of reapportionment.” Anthony 
Lewis, Supreme Court reporter for the New York Times, 
has written: 

Once a group has the dominant position—as the rural legislators 
generally have—its overriding interest is to maintain that position. 
Voting for a fair apportionment bill would in many cases mean 
voting oneself out of office. That is too much to ask of most 
politicians. The result is that the state legislatures do not reappor- 
tion fairly or, more commonly, do not reapportion at all... . The 


real alternatives would seem to be intervention by the federal 
courts or continued inaction.1° 


Congress presumably has power under the Fourteenth 
Amendment to enact legislation to correct malapportion- 
ment in state legislatures in violation of that amendment, 
but this remedy also is impracticable; Congress has re- 
fused on occasion to pass bills relating to its own malap- 
portionment. In forwarding the complaint of the Ten- 





* Anthony Lewis, “Legislative Aqggee and the Federal Courts,” Harvard 
Law Review, April 1958, pp. 1091, 1095 
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nessee voters to the three-judge U.S. District Court, Judge 
Miller observed that “The situation is such that if there is 
no judicial remedy there would appear to be no practicable 
remedy at all.” 


REMEDIES OPEN TO COURTS IN REDISTRICTING SUITS 


Assuming that constitutional rights have been violated, 
and that federal courts have jurisdiction in such cases, the 
difficult task of finding an appropriate and effective judicial 
remedy remains. Justice Frankfurter said in his Colegrove 
opinion that “No court can affirmatively re-map the Illinois 
districts.” To require election of legislators at large, until 
the legislature reapportions, may be politically undesirable, 
and a court decree to that end may be unenforceable. 


On the other hand, judicial invalidation of the existing 
apportionment of seats in a state legislature may lead to 
corrective action by the legislature. Recent events have 
shown, moreover, that a state legislature can sometimes be 
pushed into doing something if merely faced with the like- 
lihood of court action.” 


The action asked by the Tennessee citizens in the cur- 
rent appeal to the Supreme Court embodies a step-by-step 
approach. The first step would be to declare that the Dis- 
trict Court has jurisdiction and send the case back to that 
court in Tennessee. The taxpayers’ brief suggests: “By 
assuming and retaining jurisdiction and providing the leg- 
islature the interim opportunity to reconsider and correct 
inequalities in voting and representation, the court does not 
assume the legislative task, but merely exposes the defi- 
ciencies in relation to constitutional requirements and in 
effect remits the matter to the legislature for further action 
and revision.” Tennessee state officials assert, however, 
that to remand the case to the District Court without di- 
rections would be “tantamount to requesting the court to 
compose the federal judiciary into a supervening federal 


authority to control the political activities of a sovereign 
state.” 


If a point should be reached at which the District Court 
were called upon to do more than assume and retain juris- 
diction (presumably because of legislative inaction), the 
appellants say that state election officials might be enjoined 
from holding elections under the act of 1901, or that act 





B See pp. 335-336. 
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might be declared invalid. It is contended that either step 
would be certain to move the legislature to action. Finally, 
it is suggested that the District Court itself might apply 
the mathematical formula prescribed by the Tennessee con- 
stitution to provide an apportionment under which the next 
election might be conducted.!2 





Malapportionment in State Legislatures 





THE BULK of recent taxpayer suits on malapportionment 
have challenged state legislative rather than congressional 
districting. In several cases, state and lower federal courts 
have upheld the complainants and brought about, indirectly, 
the desired reapportionment of legislative seats. Few ap- 
peals to federal courts in legislative redistricting cases 
would be necessary if state courts were more favorably dis- 
posed toward the pleas of their own citizens. But even a 
rejection of the Tennessee appeal by the U.S. Supreme 
Court would be unlikely to stem the flow of suits brought 
in state courts by urban voters. 


FLAGRANCY OF MALAPPORTIONMENT IN THE STATES 


As a general rule, state legislatures have failed to com- 
ply with constitutional or statutory provisions for periodic 
legislative reapportionment. Although the constitutions of 
45 states require reapportionment of one or both houses of 
the legislature at least as often as once in 10 years, by 1958 
as many as 23 of the then 48 states had not reapportioned 
for periods of from 10 years to half a century or longer." 


As population has shifted, particularly toward urban 
centers, state legislative malapportionment has grown pro- 
gressively worse. In Connecticut, Vermont, Florida, Dela- 
ware and Kansas, at the time the 1950 census was taken, 
a majority of the seats in the lower house of the legislature 
was held by members representing, respectively, only 914 
per cent, 1214 per cent, 17 per cent, 1914 per cent, and 
221% per cent of the population of the state. In Florida 
the number of people represented by one legislator ranged 





If the court wished to avoid actual apportionment of seats, it could require 
election officials to prepare an apportionment and submit it to the court for approval. 


% Anthony Lewis, “Legislative Apportionment and the Federal Courts,” Harvard 
Lew Becton. April 1958, p. 1060. 
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all the way from 2,199 to 165,028; thus the votes of some 
Florida citizens were worth 75 times as much as the votes 
of some others. One New Hampshire legislator had only 
16 constituents, whereas another at the opposite extreme 
had 2,179—a ratio of 136 to 1. 


Other striking examples of urban under-representation 
were cited in an amicus curiae brief filed in the Tennessee 
case by the National Institute of Municipal Law Officers. 
In Vermont, 48 residents of the town of Victory have a 
voice in the state’s lower house equal to that of 33,000 
residents of the city of Burlington. Vermont gave each 
town a seat in the lower house in 1793 and has made no 
change in the rule since that year. Connecticut’s consti- 
tution gave two representatives to each of the state’s orig- 
inal towns, no matter how small; as a result, several towns 
with fewer than 1,000 inhabitants have as many represen- 
tatives in the state house of representatives as Hartford, 
which in 1960 had a population of 162,178." 


Alabama, like Tennessee, was last legislatively reappor- 
tioned in 1901. Today, Jefferson County, which contains 
the city of Birmingham, has 635,000 inhabitants or 20 per 
cent of the state’s population of 3,267,000; yet Jefferson 
County has only seven of the 106 members of the state 
house of representatives. One-half of the population of 
Kansas lives in eight urban counties represented at the 
state capital by eight senators and 17 representatives, while 
the half of the population living in rural counties is repre- 
sented by 32 senators and 108 representatives. 


Sen. Joseph S. Clark (D Pa.) has said that the senates 
of 33 states are controlled by less than 40 per cent of the 
population. “In only one state chamber—the Arkansas 
senate—does the variance between the representation of 


the largest and smallest districts differ by 50 per cent or 
less.”’ 15 


Not all political scientists think that urban areas are 





*It should be noted that representation in the lower chamber in Vermont never 
was based on population. Population has been a measure of representation in Con- 
necticut’s house of representatives only to the extent that new towns were restricted 
to one representative unless their population exceeded 5,000. The lower chamber in 
those states may be considered a “house of towns,” comparable in composition to 
the U.S. Senate in which each state, regardless of size, has two members. 


% Senate speech, June 29, 1960. Clark on the same day introduced a proposal for 
amending the Constitution to give Congress authority to prescribe standards and 
methods of apportionment in state legislatures. The plan calls for legislative re- 
districting, based on population, after each decennial census; in event of non- 
compliance, the state’s highest court would be empowered to act on petition of at 
least one-half of 1 per cent of the state’s qualified voters. 
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tackling the malapportionment problem in the right way. 
One expert, citing the decline of population in large cities, 
suggests a shifting of emphasis from reapportionment to 
municipal home rule with power to effectuate “substantive 
governmental programs unfettered by crippling restric- 
tions.” He concludes that: “The important point for city 
fathers to recognize is that minority status within the leg- 
islature is likely to remain permanent whether reappor- 
tionment takes place or not. And city interests can best 
be served by recognizing this and operating from this van- 
tage point.’”’ 1 


RESULTS OF UNFAIR DISTRICTING IN LEGISLATURES 


Malapportionment of state legislatures is believed to have 
had various adverse results on the processes of government. 
The Justice Department brief in the Tennessee case states: 
“The state legislatures . . . have in very large part failed 
to adapt themselves to modern problems and majority 
needs, and this failure has resulted in public cynicism, dis- 
illusionment, and loss of confidence. . . . The dictation of 
legislative action by a minority of the citizens has tended 
to stifle civic responsibility at the very time when novel 
problems are pressing upon the country.” H. L. Mencken 
wrote in 1928 of the discrimination against urban areas: 

The yokels hang on because old apportionments give them unfair 
advantage. The vote of a malarious peasant on the lower Eastern 

Shore [of Maryland] counts as much as the votes of 12 Baltimore- 


ans. But that can’t last. It is not only unjust and undemocratic; 
it is absurd.17 


But 30 years later, Sen. John F. Kennedy (D Mass.) was 
making virtually the same complaint: “The apportionment 
of representation in our legislatures and (to a lesser ex- 
tent) in Congress has been either deliberately rigged or 
shamefully ignored so as to deny the cities and their voters 
that full and proportionate voice in government to which 
they are entitled.” %* 


The Justice Department contends that malapportionment 
is reflected not merely in a legislature’s “unresponsiveness 
to special urban needs and lack of sympathy for the urban 
point of view, but also in affirmative action rendering it 





oe Friedman, “Reapportionment Myth,” National Civie Review, April 
» D- ; 


7H. L. Mencken, A Carnival of Buncombe (reprinted from Baltimore Evening 
Sun, July 23, 1928, p. 15). 


% John F. Kennedy, “The Shame of the States,” New York Times Magazine, May 
18, 1958, p. 12. 
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more difficult for urban areas to meet their own problems.” 
This action may take such forms as “systematically dis- 
criminatory taxation of under-represented, generally 
urban, areas as contrasted with over-represented rural 
areas; far greater per capita spending by the state in over- 
represented rural areas than in the urban areas; and denial 
even of the urban areas’ proportionate share of matching 
funds provided by the federal government.’® As a result: 
Urban governments now tend to by-pass the states and to enter 
directly into cooperative arrangements with the national govern- 
ment in such areas as housing, urban development, airports, and 
defense community facilities. This multiplication of national-local 
relationships reinforces the debilitation of state governments by 


weakening the state’s control over its own policies and its authority 
over its own political subdivisions. 


A report in 1955 by the United States Commission on 
Intergovernmental Relations (Kestnbaum Commission) 
cautioned that “The ultimate result [of malapportionment 
in state legislatures] may be a new government arrange- 
ment that will break down the constitutional pattern which 
has worked so well up to now.” Others have warned that 
if more nearly equal representation is not accorded in state 
legislatures, the disregard of democratic principles will have 
devastating repercussions on states’ rights.”° 


Such arguments appear to have had little influence on 
rural-dominated state legislatures. A legislative reappor- 
tionment bill fell one vote short of passage in the Maryland 
house of delegates, March 27, when a rural legislator stayed 
home to “tend tomato plants.” Gov. J. Millard Tawes had 
sent his automobile to fetch the missing delegate for the 
crucial balloting, but he could not be lured from his garden. 
The big four suburban counties in Maryland have 46 per 


cent of the state’s population but only 19 per cent of the 
seats in the lower house. 


RECENT LOWER CouRT RULINGS ON REAPPORTIONMENT 


Although legislative reapportionment suits so far have 
failed to make headway in the Supreme Court, they have 
been increasingly successful in lower federal and state 
courts. The National Institute of Municipal Law Officers 
reports that since 1892 the courts of at least 20 states 





In the 1957-58 apportionment of aid funds on a county basis, 23 Tennessee coun- 


ties were said to have received 57.9 per cent more state aid than they would have 
received on a per capita basis. 


* See “Unequal Representation,” E.R.R., 1958 Vol. Il, pp. 825-827. 
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have exercised the power, or have stated that they had the 
power, to review legislative reapportionment acts on con- 
stitutional grounds. But in only a handful of cases prior 
to 1950 had the state courts been willing to strike down 
legislative apportionments.” 


Since that time, several decisions favorable to urban 
voters have improved the outlook for reapportionment 
through state courts. The New Jersey supreme court last 
June 6 held that it had “the authority and the duty” to act 
on malapportionment of that state’s legislature. The leg- 
islature had not been reapportioned since 1941, although the 
state constitution called for a reshuffling after each census. 
The court stated: 

Inaction which causes an apportionment act to have unequal and 
arbitrary effects throughout the state is just as much a denial of 
equality as if a positive statute had been passed to accomplish 
the result. In our view, such deprivation not only offends against 
the state constitution but may very well deny equal protection of 


the laws in violation of the Fourteenth Amendment of the United 
States Constitution.22 


Although the New Jersey court said it had power to act, 
it refrained from ordering any particular relief or from 
ruling on the constitutionality of the current distribution 
of legislative seats, on the ground that the 1960 census 
was under way. But the court retained jurisdiction until 
the legislature had had time to reapportion on the basis 
of the 1960 census figures. The legislature having failed 


to act, the petitioners on Jan. 24 asked the court to reap- 
portion. 


The court informed the legislature, following oral argu- 
ments that day, that unless reapportionment action had 
been taken by 5 P.M. on Feb. 1, a prepared opinion in the 
case would be filed. Gov. Robert B. Meyner thereupon 
convened a special session of the legislature and, at 3:13 
P.M. on Feb. 1, the lower house suspended its rules to 
adopt a senate-approved reapportionment bill. Gov. Meyner 
signed the bill 43 minutes later, and at 5 P.M. the supreme 
court issued a statement declaring that the litigation now 
appeared to be moot and hence the prepared opinion would 
not be filed.”* 


“| Neil Tabor, ““‘The Gerrymandering of State and Federal] Legislative Districts,” 
Maryland Law Review, Fall 1956, p. 285. 


2 Asbury Park Press, Inc. v. Woolley, 33 N.J. 1 (1960). 


% The New Jersey supreme court, April 11, upheld the reapportionment legislation 
and dismissed a complaint from rural taxpayers that the governor had not given 
sufficient notice in calling the legislature into special session. 
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In a similar case in 1958, a three-judge federal court in 
Minnesota entertained a complaint filed by four taxpayers, 
residents of populous counties, attacking the state’s legis- 
lative reapportionment act of 1918. The court retained 
jurisdiction to give the incoming Minnesota legislature 
opportunity to enact new reapportionment legislation and 
commented: “Here it is the unmistakable duty of the state 
legislature to reapportion itself periodically in accordance 
with recent population changes.” At its session in 1959 
the legislature followed the court’s suggestion, and the 
litigation was dismissed.*4 


The New Jersey and Minnesota cases have been cited by 
the Justice Department to show that: “A state legislature 
faced merely with a judicial admonition and possible action 
may well decide to obey its duty under state law. Thus, no 
judicial remedy may ever be necessary in a case such as 
this one [the Tennessee case].” 


Judge John Linder of the Indiana superior court ruled 
on March 17 that the Indiana legislature had been uncon- 
stitutionally organized since 1927 because of failure to re- 
apportion at six-year intervals in accordance with the state 
constitution. Linder said the failure to reapportion since 
1921 constitutes “‘a violation of the members’ sacred oath 
of office,” that it “strikes down” the legislature, and that 
it “constitutes a degree of anarchy within our govern- 
ment.” The ruling did not invalidate legislation enacted 
since 1927, but the judge said the lawmakers would be 
without power until reapportionment took place. 


Indiana state officials were sufficiently impressed to ad- 
vise against appealing to a higher state court, where an 
adverse ruling would have put the legislature out of busi- 
ness. The body is not scheduled to meet again until Janu- 
uary 1963, and it is expected that it will then at once 
reapportion in the hope of thus avoiding further legal 
complications. 


Michigan amended its constitution in 1952 to put repre- 
sentation in the state senate on an area rather than a 
population basis. The resulting senatorial districts varied 
widely in population, reportedly by as much as 15 to 1. A 





™ Magraw v. Donovan, 159 F. Supp. 901 (1958). Under the new law, the five 
county Twin Cities metropolitan area, which includes an estimated 35 to 40 per cent 
of Minnesota’s 3,400,000 citizens, was given 35 per cent of the 67 senators (23) and 
46 representatives. This amounted to more than a one-third increase in each case. 
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group of taxpayers, convinced that the change had been 
made to permanently entrench the power of rural interests, 
filed suit in the state courts attacking the constitutionality 
of the arrangement under the Fourteenth Amendment. The 
Michigan supreme court threw out the case last year,”® 
but appeal was taken to the U.S. Supreme Court. A deci- 
sion on whether or not to review the Michigan decision is 
expected after disposition of the pending Tennessee case. 


USE OF THE INITIATIVE TO EQUALIZE REPRESENTATION 


Chances of success in a court test of legislative appor- 
tionment are most favorable in states whose constitutions 
provide no other practical remedy. The constitutions of 21 
states make it possible to seek legislative reforms by cir- 
culating petitions among the electorate.2° The initiative 
has been used, in recent years, in attempts to increase 
urban representation in the legislatures of five states: 
Arkansas, California, Colorado, Oregon and Washington. 
But Oregon is the only state in which the initiative petition 
was approved by the voters (in 1954) and the proposed 
redistricting was put into effect. 


In Washington State an initiative proposal for more 
nearly equal legislative districts received the required num- 
ber of signatures to be put on the ballot, after a drive by 
the League of Women Voters, and was approved by the 
voters in the 1956 election. Before the redistricting plan 
could go into effect, however, rural forces in the legislature 
forced through a redistricting law which in effect wiped 
out the plan approved by the voters. The Washington 


supreme court ruled, 5-4, that the legislature had acted 
within its rights. 


A legislative redistricting question put before California 
voters under this procedure last Nov. 8 lost by a two-to- 
one margin—3,314,000 against to 1,788,000 for. There was 
little doubt as to the need: Los Angeles County has more 
than six million inhabitants, roughly 40 per cent of the 
population of the state, but it has only one state senator, 
or 214 per cent of the voting strength in the upper house; 
the proposition on the ballot would have given it seven state 
senators. But the plan carried the county by only a small 
majority and lost everywhere else. 


*® Scholle v. Hare, 104 N.W. 2d 63 (1960). 


* Arizona, Arkansas, California, Colorado, Idaho, Maine, Maryland, Massachusetts, 
Michigan, Missouri, Montana, Nebraska, Nevada, New Mexico, North Dakota, Ohio, 
Oklahoma, Oregon, South Dakota, Utah, Washington. 
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THE CONSTITUTION gives no detailed rules for appor- 
tioning seats in the national House of Representatives. 
Article I simply provides that a census shall be taken every 
10 years and that representatives shall be apportioned 
among the several states according to population. It is 
not specifically stated that reapportionment must take 
place every 10 years, but Congress has made it a practice 
to reapportion after every census. Failure to do so after 
the census of 1920 has been the only exception. 


As a result of the 1960 census, 16 states will lose seats 
in the House and nine states will gain seats; all are under 
pressure to remap their congressional districts. Lack of 
action would force the states which lose seats to elect all 
their representatives at large, and the states which gain 
seats to elect all additional members at large. Legislators 
in the 25 states which have neither gained nor lost seats 
will no doubt prefer to forgo the politically delicate task 
of redistricting. Distortions in apportionment of the House 
seats of these states, brought about by population shifts 
since the last redrawing of congressional district lines, 
will persist, if not grow worse.?? 


Even in states which are forced to redistrict, the dom- 
inant party in the legislature usually can be expected to 
draw the boundary lines in such a way as best to serve 
party interests. The inequities, both in states which re- 
district and in states which do not, would seem to offer any 
number of opportunities for litigation. 


Bars To CouRT ACTION ON CONGRESSIONAL DISTRICTS 


The decision of the Supreme Court in the Colegrove case, 
however, raised a formidable barrier to action by the 
federal courts in congressional districting disputes. The 
prevailing opinion in that case held that Article I, Section 4, 
of the Constitution gave Congress exclusive authority over 
apportionment of seats in the House of Representatives. 
The federal courts, therefore, had no jurisdiction to hear 
or act upon complaints of malapportionment in congres- 





In Connecticut, for example, the population of congressional districts in 1950 
ranged from 274,000 to 540,000—a difference of 266,000 between the smallest and a 
largest district. The 1960 census showed that the spread is now 316,000 to 686, 

a difference of 370,000. But Connecticut is not one of the states losing or aiken 
House seats and no reapportionment is planned. 
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sional districts. Justice Black argued in the dissenting 
opinion that: 

While the Constitution contains no express provision requiring 
that congressional election districts established by the states must 
contain approximately equal proportions, the constitutionally guar- 
anteed right to vote and the right to have one’s vote counted 
clearly imply the policy that state election systems, no matter what 
their form, should be designed to give approximately equal weight 
of each vote case. ... Legislation which must inevitably bring 
about glaringly unequal representation in the Congress in favor 
of special classes and groups should be invalidated, “whether 
accomplished ingeniously or ingenuously.” 28 


A majority of the Court nevertheless has not adopted this 
view. Unless and until it does, the federal courts cannot 
act in congressional districting cases. 


A Supreme Court decision in the Tennessee state legisla- 
tive apportionment case favorable to the under-represented 
urban voters might help to clear the way for fairer appor- 
tionment in congressional] districts. For, as long as urban 
voters are under-represented in state legislatures, there is 
little likelihood that the legislatures will reapportion con- 
gressional districts to give urban areas greater representa- 
tion in the House. Anthony Lewis of the New York Times 
has estimated that “district inequality probably deprives 
urban and suburban areas of 15 to 20 seats in the House.” 
He believes that the built-in rural bias in congressional 
districts helps to explain why the Senate, which used to 
be considered the conservative branch of Congress, is now 
“so much more responsive to liberal urban programs than 
the House.” Senators, of course, run for election at large 
and must look to city voters for support.?® 


Legislation to establish federal standards in congressional 
districting and to provide recourse to the courts for citi- 
zens who feel discriminated against by districting prac- 
tices, has been introduced in every session of Congress since 
1950 by Rep. Emanuel Celler (D N.Y.), chairman of the 
House Judiciary Committee. The measure would require 
that congressional districts be “composed of contiguous ter- 
ritory, in as compact a form as practicable.” It would allow 
a variance in population of no more than 20 per cent above 
or below the average for all congressional districts in a 





* Colegrove v. Green, 328 U.S. 549 (1946). 


2” Anthony Lewis, “On the Trail of the Fierce Gerrymander,” New York Times 
Magazine, Feb. 19, 1961, p. 17. 
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state. Citizens could sue in federal District Court, if neces- 
sary, to compel adherence to these standards. 


In hearings before a House Judiciary subcommittee, June 
24, 1959, Celler said the possibility of judicial review “would 
be a definite deterrent to any gerrymandering on the part 
of the state legislature.” He added: “It is beyond my imag- 
ination to conceive that any legislature would deliberately 
violate the congressional standards when it was cognizant 
that its work would be subject to judicial review by an 
impartial federal judiciary.” Political scientists have com- 
mented, however, that the federal courts might refuse to 
review such cases. 


President Kennedy, asked for his opinion of the Celler 
bill at a news conference last Feb. 8, said: “Even if you 
could pass those proposals, you would still have a good 
deal of gerrymandering. ... It is very difficult for the 
Congress or for the federal government to enforce stand- 
ards... . There isn’t any doubt that [district boundaries] 
are unsatisfactorily drawn, not only for the Congress... 
but the state legislatures, where we have, and have had for 
many years, very notorious examples of gerrymandering, 
but [that] is the responsibility of the states, not the fed- 
eral government.” 


RESORT TO REFERENDUM TO OVERTURN REDISTRICTING 


In spite of adverse judicial precedents and lack of action 
by Congress, citizens of some states have at least one other 
means of effectively expressing dissatisfaction over con- 
gressional districting. Ten of the 25 states which gained 
or lost House seats following the 1960 census have petition 
and referendum provisions in their state constitutions. 
Voter groups in two states— Arkansas and Maryland — 
already have started campaigns to force submission of re- 
districting plans, enacted early this year by the legislatures, 
to a referendum of the voters. 


In Maryland, which gains one House seat, collection of 
enough signatures to put the question on the ballot in 1962 
would have the effect of freezing the old congressional dis- 
trict boundaries until after that election and thus require 
the additional representative to be chosen at large next 
year. In Arkansas, which loses two House seats, a suc- 
cessful petition campaign would force all of the state’s four 
representatives to be elected at large in 1962. 
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